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In answer to the point made by appellees that all of

the parties concerned in this fund are not before the

Court, it is sufficient to refer to the authorities cited by

the appellant in his answering brief upon the motion to

dismiss this appeal (pp. 7-14), which are conclusive

upon the point that the Court will determine the rights

of the parties that are before it. If, then, the record

shows that any part of the fund should have gone to any

party properly represented before the Court, and did

not so go, the Court will order an award made in ac-

cordance with the law.

There does not seem to be any authority to sustain the

position taken by counsel for appellees, which was

stated by him in his oral argument, thus:



"That the valued policy underwriters, who, as be-

tween themselves and the insured stipulated that the

vessel should be considered of the value of $75,000,

could not recover that portion of the salvage which

was based upon the actual value of the ship in excess

of $75,000."

In marine insurance subrogation is perfected upon

payment of loss, and there are no authorities anywhere

to be found to gainsay the well-established principle

that:

Where property is insured at a fixed valuation, pay-

ment for a constructive total loss conveys to :he insurer

AT LEAST such proportionate part of the salvage as is

represented by the ratio between the amount of the

actual insurance and the valuation in the policy.

Where a vessel valued at $13,500 was insured for

$11,000, it was held that an abandonment carried the

whole vessel to the insurer and not merely 11,000-13-

500. The Mary E. Perew, Fed. Cas., No. 9,207.

"I think that a correct statement of the law on the

subject is that where an insurance touches only a

definite interest in the thing insured, as that of a part

owner, or where the entire owner of the property in-

sures some definite part, or where the insurance is

for the benefit of a lien-holder, as a mortgagee, the

abandonment, in case the right to make it accrues,

extends only to the partial interest so insured; but

when the insurance, though not of the whole value,

yet reaches to every part of the entire ownership,



and rests upon all the substance of that ownership

indiscriminately, an abandonment extends to the

whole interest, for that, within the meaning of the

rule, is the subject of the insurance." The Manitoba,

30 Fed., 132, in which the authorities are collected.

In the Int. Nav. Co. vs. Atlantic Mut. Ins. Co., which

differed from the case at bar in being a case of partial

loss. Judge Brown says, considering what is the thing

insured, 100 Fed., 323:

"In all the cases here considered, the thing in-

sured is the whole vessel, not simply a distinct ali-

quot part of it. What is valued in these policies, is

not a certain fraction of the vessel, as of a part

owner, but the whole vessel, and of the entire quan-

tum of the interest of the libelant, which owed
(owned) the whole of it."

And in the Livingstone, 100 Fed., 746, the holding of

the Court is that the insurer on a valued policy is en-

titled by subrogation to be indemnified to at least the

amount of the policy, upon a constructive total loss. In

the Livingstone, the subject matter was valued at $25,-

cx)0 and $37,500 was recovered from a wrongdoer. The

Court held that the insurer was entitled to $25,000. Of

course, if less than $25,000 had been recovered, the un-

derwriter on the policy valued at $25,000 would have

been entitled to the whole amount thus recovered. And

that is all we claim here.

The authorities cited in Mason vs. Mar. Ins. Co., no
Fed., pp. 456, 457, go much further than the Living-



stone, but no authority anywhere, that we have been

able to find, falls short of what we contend for, to-wit:

The Kingston having been insured for $75,000 in

policies valuing the vessel at $75,000; a constructive

total loss having occurred and the $75,000 having been

paid by the valued policy underwriters, they are en-

titled to be idemnified out of any fund recovered from

the wrongdoer up to $75,000, notwithstanding there

may have been other p. p. i. insurance on open policies,

which, if entitled to subrogation at all, failed to subro-

gate themselves by payment until long after the subro-

gation of the valued policy underwriters had taken

place. And this, too, for this additional reason:

The insurance in the valued policies being for$75,ooo

on a valuation of $75,000, any open policy insurance was

merely upon "increased value" over and above $75,000,

and for that reason what Judge Brown says about "dis-

bursements" policies, quoted in the opening brief, is

distinctly applicable. This, we think, appears from any

careful analysis of that opinion, whether the word

"disbursements" appear in the policies at bar or not.

On pages 307, 308, 100 Fed., Judge Brown says:

I. "The policies upon 'disbursements' were in ad-

dition to the regular policies on hull, etc., which in-

sured the steamer up to her policy value, (which is

the case here), and they were operative from the

same date, though not dated the same day as the pol-

icy of the Atlantic Mutual Company (same here).
***** Disbursement policies are often issued



where the hull is fully covered by other policies (as

here) ; they are against total loss only (as here.) * * *

It does not seem credible that either party could

have intended that the policies on disbursements,

which exclude any liability for partial loss (as here)

and from which the assured, therefore, could not

derive any benefit in case of a partial loss, should

nevertheless be intended to be classed by that clause

with the partial loss policies and serve to reduce

pro rata the liability upon those very policies by

which the libelant had designed to insure itself

against partial loss and had paid a full premium for

that indemnity.

The vessel was insured with ten companies, in

amounts aggregating $75,000, and in each policy valued

at $75,000. It would, therefore, seem up to this point

that the shipowner had every vestige of value in the

vessel insured and that by his own statement of the value

to each of these companies that in event of loss, the pay-

ment of the same and the resultant subrogation, he

would have no rights of his own left whatsoever. Now,

when the collision comes he asserts the value to be $140,-

000, and it is not disputed, at least the record shows the

value was in fact $140,000. A part of the contract of

insurance was a special clause called the collision clause,

under which the valued policy underwriters agreed to

pay,each its own proportion of the damages to anyother

vessel; that is, an underwriter insuring $5000 agreed

to pay 5000-75000 equals 1-15 of the damage to theother

vessel : How, then, can it be contended that he must pay



I- 15 of the $12,500 loss to the "Glenogle," and yet, when

the "Glenogle" must pay $70,000 to the "Kingston,"

that a total loss underwriter, for example, the

St. Paul, must first have 4800-140000 of the

ifund and the valued policy underwriter must take

I-
1
5 of the remainder? By such a result the appellees

herein can come in and get a further 12,200-140,000 of

the fund received from the "Kingston" and then the

valued policy underwriter must take a 1-15 of a still

smaller remainder: by the same reasoning the owner

could have had $40,000 more total loss insurance and

then the total loss underwriters would have received all

together 57,000-140,000 of the fund and the valued pol-

icy underwriters must take his 1-15 of the remainder

only. By what species of reasoning are these total loss

underwriters to receive a first proportion and the valued

policy underwriters allowed only such as may possibly

remain? Upon what terms of the respective policies

can any such rights accrue?

It is seen from the documents before the court

that the vessel was insured for $75,000, valued at the

same figure, and was insured for a further sum of $17,-

000 in all without valuation. Whether or not these

last policies were on "increased value" does not

matter so far as the argument at this point

is concerned. In the arbitration the owner puts for-

ward the claim that the vessel was insured for $92,000

total, and having been awarded damage on the basis of

$146,000, that he was entitled to the proportion 48,000-



140,000 of the actual proceeds. Counsel for the owner

(counsel for the appellees here) argued the case learn-

edly, but the arbitrator decided that they were

entitled to nothing, chiefly because the shipowner had

valued the vessel to the valued policy underwriters at

$75,000, and that he was bound by that, and that they

were entitled to be first reimbursed: Now it seems that

if the shipowner could not recover a proportion on be-

half of the uninsured interest that no under-

writer whose rights must come from that in-

terest and through the shipowner could possibly

be allowed to participate under a policy cover-

ing the identical interest from vv'hich the par-

ticipation must come when the owner of that interest

himself can or could not participate—the total loss un-

derwriter can have no rights greater than his assured

—

if his assured had no right in the value in excess of $75,-

000, how can he pass any right to the total loss under-

writer? We must differ not only from the district court

in allowing the appellees a participation, but must dif-

fer from the Honorable Arbitrator in allowing the St.

Paul Fire & Marine Insurance Company a participa-

tion. The St. Paul, hovv^ever, having contributed to the

expenses of the suit all the way through and having

submitted to arbitration can not of course again be

brought into the case.

The policies one and all commenced on the same day

at the same hour. Even should it become a matter of

the court finding that each of the valued policies are
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entitled to their respective 75th and each of the total

loss policies are entitled to their respective I40ths, it

will appear that the owner of the vessel will have ceded

to all of them together more than the fund could have

amounted to, to-wit

:

75 10,500— equals

75 10,500
f 11,775

equals

17 •• 1,275 \ 10,500— equals

140 10,500

for if we admit that each valued policy underwriter is

entitled to the proportion upon the value in his policy

and that each total loss underwriter is entitled to the

proportion upon the value proved in court, the policies

would call for separate amounts of proceeds as follows:

17,500
Maritime Ins. Co. of $47,426.40 $11,066.16

75,000

7,500
Western Ins. Co. of $47,426.40 $ 4,724.64

75,000

10,000

Associated Ins. Co. of $47,426.40 $ 6,323.52

75,000

5,000
Wilhelma of Mag. of $47,426.40 $ 3,161.76

75,000



5,ooo
Imperial Marine of $47,426.40 $ 3,161.76

75,000

5,000
Austrian Phoenix of $47,426.40 $ 3,161.76

75,000

5,000
Mannheim of $47,426.40 $ 3,161.76

75,000

3750
Yang Tsze of $47,426.40 $ 2,371.32

75,000

Straits Marine of $47,426.40 $ 2,371.32
75,000

12,500
Hamburg Und. of $47,426.40 $ 9,904.40

75,000

4,800
St. Paul of $47,426.40 $ 1,626.05

140,000

12,200

Merchants' Marine \ of $47,426.40 $ 4,132.92
F. W. Martin, et al ) 140,000

Making a total of $53)185.37

So, if we suppose the shipowner has received the pro-

ceeds derived from the "Glenogle," and if he is com-

pelled to disburse each of the separate amounts as above,
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in fulfillment of his separate contracts with each under-

v/riter, he will have to disburse $53,185-37; and as the

amount to his credit in the registry of the court was only

$47,426.40, he would be required to go into his own

pocket for $5,758.97. Thus the question arises, can two

or more underwriters be subrogated twice over to the

whole or a part of a fund—conflicting subrogations?

If they can, how are these conflicting subrogations to be

reconciled? If there are thirteen underwriters, which is

to have first share or does each have to abate a propor-

tion? So, if the Court shov:ld decide that each policy

is entitled to its proportion, based upon the actual value

of the vessel, then the only proper way would be to take

the total amount of funds in the registry and apportion

it on the basis of the above figures, scaling each under-

writer up or down proportionately as follows:

If Scaled Bal. for

they would each Co.

Amts. Pd. Receive. to Rec've

Maritime Ins. Co $9,722.40 $9,867.40 $145.50

Western Assc. Co 4,166.74 4,229.10 62.36

Associated Assc. Co 5,555-^6 5,638.80 83.14

Wilhelma of Mag 2,777.83 2,819.40 41.57

Imp. Marine Ins. Co 2,777.83 2,819.40 41-57

Austrian Phoenix 2,777.83 2,819.40 4i-57

Mannheim Ins. Co 2,777.83 2,819.40 4i-57

Yang Tsze Ins. Co 2,083.37 2,114.55 31-18

Straits Marine Ins. Co.. . 2,083.37 2,114.55 31-18



II

Hamburg Underwriters 6,944.57 7,048.52 103.95

St. Paul Fire & Marine 1,626.05 1,449.98
Bal. to Pay

Mer. Marine Ins. Co..

T. W. Martin, et al.

4,132.92 3,685.40 623.59

47,426.40 47,426.40

Counsel for appellees, who, as the record shows, was

counsel for the owners of the "Kingston," stated to the

Court, upon his oral argument, as a matter outside the

record, that

"When these insurance companies (the valued

policy companies) paid their insurance, a document

was executed which provided that they should have

the right to intervene and claim the proceeds of

whatever fund might be recovered upon final judg-

ment in the case."

The document which counsel for appellees referred

to was drawn by him and recited the following insur-

ance as having then been in efifect upon the vessel.

Valued Policies Underwriters—
Each valued

at $75,000

Maritime Ins. Co $17,500

Western Assurance Co 7,500

Associated Assurance Co 10,000

Wilhelma of Madgeburg Ins. Co 5,ooo

Austrian Phoenix Ins. Co 5,ooo

Mannheim Ins. Co 5,ooo

Imperial Marine Ins. Co 5,ooo
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Hamburg Underwriters 12,500

Straits Marine Ins. Co 3^750

Yang Tsze Ins. Assn 3)750

$75,000

No Valuation
in either pol-

icy.

St. Paul Fire & Marine Ins. Co.. . . $ 4,800 $ 4,800

Merchants' Marine Ins. Co £ 1,500 $ 7,305

F. W. Martin, et al £ 1,005 ^ 45^95

(Lloyd's Eng. Und.)

Total $17,000

To counsel for appellees, then acting for the owners

of the "Kingston," was paid the full amounts of the

various policies of each and all of the valued policy un-

derwriters and also of the St. Paul Fire & Marine Ins.

Co., which sums were paid during the months of July,

August and September, 1899. The two remaining un-

derwriters, appellees herein, did not pay, as appears

from their policies, until April, 1900, and April, 1901.

They, during all of the intervening time, refused not

only to pay the loss, but refused to join in the prosecu-

tion of the "Glenogle," and never took any part in the

prosecution of that suit.

Counsel for appellees prosecuted the original suit in

the name of the owners of the "Kingston," but under

direct instructions from assignors of appellant herein

and under a special agreement signed by assignors of



appellant so to do, which agreement not only instructed

him to prosecute the "Glenogle," but to defend any suits

against the "Kingston" by way of cross libel, etc., to the

charges whereof the assignors would pay as each of their

insurances bore to the valuation in the several policies

:($75,ooo). This agreement and those instructions bore

date of April and May 1899, and even though the ow^n-

ers of the "Kingston" or counsel for them may have ad-

vanced the $1,600 expenses mentioned by counsel for

appellees, they received it all back according to cor.

tract. The case was prosecuted fo\ the valued policy un-

derwriters and only in the name of the owner of liic

"Kingston" for facility. With the counsel for the ship-

owners were associated Williams, Wood & Linthicurn,

as direct representatives of the valued policy under-

writers, to look out particularly for the interests of these

underwriters in case of a conflict of their interests with

the interests of the shipow^ners.

After making the statement quoted above, counsel

for appellees proceeded as follows:

"After the payment of this judgment into

Court, it appears from the record that there

was an arbitration agreement entered into be-

tween certain insurance companies and the owners

of the 'Kingston.' The subject of that arbitration

was whether or not the insurance companies were

entitled to be paid out of this judgment in whole or

in part before the owner of the ship should receive

anything. To that controversy, the present appel-



lees, what is known as Lloyds' Underwriters and the

Merchant Marine of London were not parties."

As to the agreement to submit to arbitration, it con-

tained an accurate list of the valued policy under-

writers, and was signed by counsel for appellees, then

counsel for the shipowners.

The policies of the appellees show for themsel\/es.

They do not contain the collision clause, which clause

agrees to pay loss or damage to another vessel and which

clause agrees to pay the assureds expenses in litigation

in such cases. Nor do they agree to pay anything in any

event, except in case of a total loss. How, then, can they

benefit from the operation of a special contract made

between the owner and the valued policy underwriters,

by the carrying out of which a large sum is recovered,

under and by virtue of that special contract? These to-

tal loss underwriters refused to go into that litigathn,

and if that litigation had not been started by the value«l

policy underwriters, no fund would ever have Deen

available; and if the litigation had been unsuccessful,

these valued policy underwriters would have, by the

above clause, been obliged to pay the entire costs of liti-

gation.

The case is clear that these total loss underwriters

gambled by making "policy proof of interest" upon the

vessel not becoming a total loss; accepted a smaller p'-e-

mium, as the policies shov/; were exempt from all aver-

age, either general or particular; were exempt from
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collision claims; by putting in the P. P. I. clause adm't-

ted they were insuring an uncertain or mythical interest,

and, therefore, made no provision for a valuation.

Suppose the actual value in the suit had been fixed

at $75,ooc, would the Court give these total loss under-

writers 17-75 fi^^^ ^^^ i^hen give the valued policv un-

derwriters the balance? This is precisely what

has been done in principle. The theory upon

which the court below has gone is that the

Honorable arbitrator properly interpreted the

law, and the theory of the Honorable arbi-

trator was that the open policy underwriter (total loss

underwriter) should first get his share. Certainly the

figure of the proved value cannot be the criterion for

such an allowance, and we must assume that if the value

proved had been $75,000, the same course would have

been pursued. Can the Court conceive of a more un-

just method?

Certain rights belong to valued policy underwriter?

because the thing they insure is visible and tangible;

and in the interest of comm.erce, laws must be fixed and

certain in their operation to property required

for daily use; and as a further aid undervvTiters are en-

couraged to protect such interests as are real and can be

seen. Gambling policies, or P. P. L policies, are of

uncertain merit, tend to produce losses that are not mer-

itorious; and ought to be discouraged.
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Whether or not the underwriters got more than they

were entitled is a question of law for the Court. The fact

is, however, these owners gave to the underwriters a

valuation of $75,000 upon a vessel worth $140,000.

This is a fault chargeable to these owners, and is so

common as to warrant the severest rebuke from courts

before whom such a case comes ; and the simplest way is

not to give any benefit to an underwriter who assists

the owner in such a deception. The majority

of owners now-a-days, in procuring their insur-

ance, undervalue their vessels, because by so doing they

have to carry less insurance, as the underwriter has to

pay every loss, particular and general average and salv-

age charges, in the proportion that the amount of his

own policy bears to the agreed value in his policy. The

shipowner thus gets a very large part of the value of

his vessel fully insured in every disaster, except in the

case of an absolute total loss, without the payment of

any premium whatever upon a large part of the value.

So, in many instances, the underwriter, on what he sup-

poses is a fair valuation, finds the vessel with a loss

which in amount causes him to pay nearly a total loss

under his policy and yet nearly half of the vessel's real

value remains. Suppose this vessel in her collision had

been damaged greatly and had cost $75,000 to repair.

These valued policies would have been obliged to pay

the entire amount of the claim, yet the owner's further

value of $65,000 would not have sufifered a penny. The

case would be one where he would be fully protected by
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paying premiums on $75,000, only, instead of on $140,

000.

The Record is Sufficient.

Appellees urged on the oral argument that "there

" is no evidence before the Court to enable this Court

" to enter a decree." The pleadings and policies

are part of the record before the Court, as

is the decree of distribution appealed from. Here,

then, is sufficient for the Court to reverse the decree

and make an award to any party before it, in accord-

ance with the law. Appellees seem to forget that this

is an appeal in admiralty; and that, as said by this

Court in The San Rafael, 141 Fed., 275:

"It is well settled, said the Supreme Court in

Irvine vs. The Hesper, 122 U. S., 256, 266, * * *

* that an appeal in admiralty from the District

' Court to the Circuit Court vacates altogether the

* decree of the District Court, and that the case is

* tried de novo in the Circuit Court,' (citing authori-

ties). * * * Xhe whole of the cases in hand,

therefore, were opened by the appeals taken by the

petitioner and claimant."

The pleadings, the policies and the decree

of distribution are amply sufficient to enable the

Court to issue its mandate as to the proper decree to

be made by the Court below; but even if they

did not state the case with such fullness as to enable
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this Court to make a final disposition of the case, the

decree of the District Court would be vacated and set

aside and the case remanded to that Court for such fur-

ther proceedings as this Court might think necessary.

Smith vs. Elmer E. Wood Transfer Co., 103 Fed., 685.

"It is objected that the libel does not specifically

charge this antecedent negligence as a fault. This

is true, and the libel is defective on that account,

but in admiralty an omission to state some facts

which prove to be material but which cannot have

occasioned any surprise to the opposite party, will

not be allowed to work any injury to the libelant, if

the Court can see there was no design on his part

in omitting to state them (citing authorities).

There is no doctrine of mere technical variance in

the admiralty, and subject to the rule above stated,

it is the duty of the Court to extract the real case

from the whole record and decide accordingly."

The Syracuse, 12 Wall, 176, 20 L. Ed., 384.

The Lloyd's Policy and that of the Merchants'

Marine Ins. Co. were both, as appears on the face of

each of them, wager policies.

The policy underwritten by the Lloyd's underwriters

was "on the boat, tackle, apparel, etc., of the good ship

" called the 'City of Kingston.'
"

Attached to the face of the policy, and as a part

thereof, was the following stipulation:

"In the event of loss this policy is to be deemed
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sufficient proof of interest." (See policy filed with

the record.)

The policy underwritten by the Merchants' Marine

Insurance Company of London was also "on the hull,

" machinery, etc., * * * warranted free from all

" average. No salvage charges, on the ship or vessel

" called the 'City of Kingston.' " (See policy filed with

the record.)

A wager policy is generally known by having one or

other of the following clauses written on the face of it:

'^ ^Interest or no interest/ or ^Without further proof

" of interest than the policy;' or 'This policy to be

" deemed sufficient proof of interest/ or any other terms

which would either entitle the assured to recover

against the underwriters a certain stipulated sum of

money, whether he has any interest in the ship or cargo

or not; or that bind the underwriter not to require any

other proof of the assured's interest, but the admission

of such interest on the policy. As, moreover, in these

cases there is nothing actually at risk which can be sea-

damaged or abandoned, such policies frequently also

contain the clause, ''Free of all average, and without

" benefit of salvage.' " (i Arnould, Ins., p. 276.)

In the present instance there vv^as neither allegation

nor proof of loss. The fact that the underwriters paid

a loss under these policies does not tend to prove that

they were not wager policies. The underwriters treated

them as "simply deliberately drawn memoranda of an
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" obligation of honour between the two parties," and

voluntarily paid the loss. The payment of a wager is

not evidence that the subject of the payment was not

a wager.

'-f wager policy of insurance is against Public policy

and, consequently, is void.

In England, it is held that contracts, although

wagers, were not void at common law, and that the

statute has not made them illegal, but only non-en-

forceable, while, generally, in this country, all wager-

ing contracts are held to be illegal and void as against

public policy.

Irwin vs. Williar, no U. S., 499, 510.

This principle was adopted and applied in case of a

wager policy of insurance in Amory vs. Gilman, 2

Mass, I. In delivering his opinion, Dana, C. J., said:

"On a wager policy, my present opinion is that

the plaintiff cannot recover. No precedent of such

action supported here has been produced, and I be-

lieve none can be produced. We must, therefore,

decide this on general principles of justice and good

policy. The very forcible reasons set forth in the

preamble of the statute, 19 Geo., II c. 37, to which I

have before referred, apply equally to this and every

other civilized and well-governed commercial

country. Whether that statute extended to this

country or not is a question not necessary now to be
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determined. But if it were, and we should find no

precedents in our own courts to overrule us, I should

be prepared to say that, as wager policies are injuri-

ous to the morals of the citizens, tend to encourage

an extravagant and peculiarly hazardous species of

gaming, and to expose their property, which ought

to be reserved for the benefit of real commerce, they

ought not to receive the countenance of this court."

In Pritchet vs. Insurance Co. of North America, 3

Yeates, 458, 463, (1803), Shippen, C. J., in answer to a

contention of counsel that St. 19 Geo. II c. 2,71 had not

been extended to Pennsylvania by practice, said:

"Certainly the British act does not bind us,

proprio vigore; but the system of national policy

which dictated the law has been adopted by our

courts. We believe that policies made here, at

least by the incorporated companies, do not retain

the words interest or no interest.'
"

And, at p. 464, Yeates, J., for the Court, said:

"The Chief Justice, during the argument, con-

veyed the sentiments of the <vhole Court. We have

adopted the policy and principles which gave rise to

the act of Parliament, both in Courts of Justice and

by commercial usage; but we are not prepared to

say that every particular provision or resolution

under it has been engrafted into our system of law.

An insurance am.ongst us is a contract of indemnity.

Its object is not to make a positive gain, but to avert

a possible loss. A man can never be said to be in-
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demnified against a loss which can never happen to

him. There cannot be an indemnity without a loss,

nor a loss without an interest. A policy, therefore,

made without interest is a wager policy, and has

nothing in common with insurance but name and

form. It is not subservient to the true interests of

fair trade and commerce, but is pregnant with as

much mischief, both public and private, as can pro-

ceed from any species of gaming which the Legisla-

ture has hitherto found it necessary to repress. Every

species of gaming contracts wherein the insured

having no interest, or a colorable one merely, or

having a small interest much overvalued in a valued

policy, under the cloak of insurance, are reprobated

both by our law and usage."

In Ruse vs. Mutual Benefit Life Ins. Co., 23 N. Y.,

516, the Court referred to a supposed difference as to

wagering policies between cases of marine and cases of

fire insurance:

"No reason, that I am aware of, has ever been

given for this difference between fire and marine

policies. The latter, when of a wagering character,

are vicious and evil in their tendencies as well as the

former, and have been generally considered as nox-

ious and dangerous, whenever the question has

arisen. They should, therefore, as it would seem,

for the reasons applied to policies against fire, have

been held void, as contrary to public policy."

"The practice, indeed, of wager policies has

ceased throughout the United States, and their en-

tire illegality may now be fairly considered as uni
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versally established or admitted." (i Duer on Ins.,

95)

For an interesting and instructive discussion on this

subject we refer to "Cases on Insurance," by Eugene

Wambaugh, Professor of Law in Harvard University,

pp. 6 to 23 inclusive.

The underwriters in this case cannot claim anything

by right of subrogation.

It has been shown that the policies, being wager pol-

icies, were void. The insurers were under no obliga-

tion to pay any loss under these policies; and if, as a

matter of fact, they did so pay them, the payment was

purely voluntary.

It is settled that the doctrine of subrogation does not

apply to such a case.

In Gadsden vs. Brown, Speer's Eq., 34, 41, the Chan-

cellor said:

"The doctrine of subrogation is a pure unmixed
equity, having its foundation in the principles of

natural justice, and from its very nature never could

have been intended for the relief of those who were
in any condition in which they were at liberty to

elect whether they would or would not be bound."

In Acer vs. Hotchkiss, 97 N. Y., 395, the Court says:
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"No one who is a mere volunteer can acquire a

right of subrogation. There must be either some

duty on his part to pay, or some interest to be pro-

tected, which gives him a right to pay the debt."

The whole doctrine is very fully discussed by the Su-

preme Court in the case of Aetna Life Ins. Co. vs. Mid-

dleport, 124 U. S., 534, where the Court says:

"One of the principles lying at the foundation of

subrogation in equity, in addition to the one already

stated, that the person seeking this subrogation must

have paid the debt, is that he must have done this

under some necessity, to save himself from loss

which might arise or accrue to him by the enforce-

ment of the debt in the hands of the original cred-

itor; that, being forced under such circumstances to

pay ofif the debt of the creditor who had some super-

ior lien or right to his own, he could, for tha<" rea-

son, be subrogated to such rights as the creditor,

whose debt he had paid, had against the original

debtor."

In the law of suretyship it has often been decided, on

the same principle, that any surety who has voluntarily

paid a debt of his principal which he could not have

been compelled to pay (f. i. on account of prior release

from the obligation of suretyship, or of the bar of the

Statute of Limitations), is not entitled to subrogation.

Nor is the right extended to a party who pays a debt
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for which he supposes himself to be liable as surety,

when in fact he is under no obligation to pay.

Dawson vs. Lee, 83 Ky,, 49.

It is respectfully submitted that the decree of distri-

bution appealed from should be vacated; and that

that part of the fund which should have been awarded

to the appellant's assignors, be awarded to the appel-

lant.

IRA BRONSON and

D. B. TREFETHEN,
Proctors for Appellant.




